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History stands at the heart of the debate about the right to bear arms. So how have Americans used
the regulatory powers of government to reduce gun violence in the past? This briefing will review
the many ways local, state, and federal authorities have managed the use of guns throughout our
history. Perhaps the past can offer us a way to break out of our present impasse.
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Although gun rights and gun control are often cast as opposing ideals in modern public debate, for most
of American history the two were seen as not simply complimentary, but inseparable. The Founding
Generation that framed and adopted the Second Amendment feared tyranny, but were also wary of
anarchy. Their ideal was well-regulated liberty; what modern jurists call ordered liberty. This brief
typology of some of the most relevant categories of gun regulations enacted over the course of
American history is illustrative of the broad scope of firearms regulation under Anglo-American Law.
Common Law
o Limits based on place, such as courts and markets
o Bans on weapons deemed dangerous or unusual
o Limits on discharge of weapons
o Regulations on storage of weapons
State and Local Police Power
o In addition to the above, militia regulations and militia inspections
o Taxes on weapons and gunpowder
o Bans of dangerous groups or individuals
Federal Regulations Under Militia Clause and Commerce Clause
o Militia regulations defining who was in the militia, the types of weapons required
o Inspection of militia weapons and fines for failing to muster properly armed
o Regulations on the manufacture, sale, and transportation of firearms
The 2008 case, District of Columbia v. Heller, resolved whether the Second Amendment protects a right
to keep a gun for personal self-defense or whether it is limited to participation in an organized militia.
Heller ruled the right extends to personal use, but is not unlimited. What are the limits? Lower courts
have established a two-part test:
First, does the Second Amendment even cover the regulation in question? Frequently, this determination
involves the history of the regulation. For example, Heller suggests that machine guns can be prohibited
because they fall within historical prohibitions on “dangerous and unusual weapons.”
Second, does the regulation impermissibly burden the right to keep and bear arms. This is a protection
question. Typically, judges examine the purpose of the legislation and determine how well the
regulation fits its stated purpose. If the regulation burdens too much core Second Amendment activity,
it’s unconstitutional; but if its burdens are minor—prohibitions on firearms with obliterated serial
numbers is an example-- it survives the challenge.
Justice Brett Kavanaugh and some other judges consider the second test impermissible and argue for an
approach based solely on text, history, and tradition. Far from further limiting regulation, Kavanaugh
suggests that “governments appear to have more flexibility” with a historical test. It is clear, then, is that
an understanding of the history of firearm regulation in America is likely to continue to be relevant to
Second Amendment litigation.
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